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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Second Reading 

Resumed from 22 June. 
MR R.F. JOHNSON (Hillarys) [2.50 pm]:  I wish to make it clear that I am not the lead speaker on this bill; 
that is the member for Nedlands.  I will make my contribution first.  The stand that the Liberal Party will take on 
this bill is that we will not be opposing it, as distinct from our supporting it.  We wish to discuss many areas of 
concern in this bill during the consideration in detail stage, and we may put forward amendments. 
This bill has commonly been called the �double jeopardy bill�.  It addresses areas of concern that the Attorney 
General had where people have been acquitted on charges of murder, or serious offences for which long 
sentences could be imposed.  If it is felt by the Director of Public Prosecutions that there has been an error of law 
by the judge in his directions, in allowing or not allowing certain evidence to be introduced, or indeed in his 
directions to the jury, the DPP will have an opportunity to appeal, which is something that it has not had before.  
Of course, defence lawyers have always had an opportunity to appeal on behalf of their clients, particularly in 
the types of serious cases we are dealing with today. 
I have an interest in other parts of this bill.  Section 297 of the Criminal Code will be amended by this bill to 
include a circumstance of aggravation in relation to an assault on a public officer who is performing a function of 
his or her duty while he or she is in office.  The penalty will be increased from 10 to 14 years� imprisonment.  I 
have said before that although I welcome increased penalties for assaults on public officers, particularly bearing 
in mind my shadow portfolio area of police, such increases will not of themselves solve the problem.  We have 
seen too many of our police officers being bashed quite severely over the past few years.  It is a fact that, on 
average, three to four police officers a day are assaulted in Western Australia.  At a meeting I attended recently 
in relation to the police pay dispute, at which about 90 officers were present, they were asked to put up their 
hand if they had been assaulted in the past 12 months.  I have to say that probably 90 per cent of the officers 
present put their hand up.  That shows me that there is an unacceptable level of assaults on police officers.  It 
does not happen just with police officers; it happens to other people as well.  It happens to nurses when they are 
doing their job in hospitals; it happens to bus drivers, and it happens to public officers in so many other areas. 
Strangely enough, I think ambulance officers are classed as public officers but they are not employed by the 
government, so there is a question of whether they are covered.  I think they should be.  Any ambulance officer 
who is attacked by a member of the public should be classed as a public officer even if he or she is not strictly a 
public employee.  They are, of course, employees of a private organisation.  Fire officers do a fantastic job of 
preserving life and defending Western Australians� properties against fire and natural disasters.  There have been 
parts of the world where we have seen fire brigade officers being attacked for trying to put out a fire that was 
started by a group of hooligans, terrorists, thugs, or whatever we want to call them. 

I have to say that just increasing the maximum penalty for an assault on a public officer - I am going to stick to 
police officers here; I know that the Police Union welcomes the increased penalties, as I have done - will not 
solve the problem.  It will not help those police officers who are being attacked because I do not know of any 
court that has ever handed out the maximum penalty to someone who assaulted a police officer.  The penalty has 
been, and will be until this legislation is passed, 10 years� imprisonment.  I do not believe the judiciary will hand 
down a maximum sentence if it is increased to 14 years.  When I made this statement before, someone said to 
me, �They never give the maximum penalty.�  When I asked why not and pointed out that it was the law of the 
land, I was told, �If they give the maximum penalty, what happens if somebody else gets bashed and the 
circumstances are even more dire?�  To me that is not an answer.  I think that if somebody is seriously bashed - 
Mr Speaker, it is very difficult to deliver a speech when there is so much conversation going on. 

The SPEAKER:  Member for Dawesville!  The member for Hillarys is very disturbed by your talking. 

Mr R.F. JOHNSON:  Thank you, Mr Speaker.  I know that every member in this house wants to hear every 
single word I have to say. 

The SPEAKER:  Not everyone! 

Mr R.F. JOHNSON:  Not everybody, as you say.  It is difficult to concentrate sometimes when there are so 
many conversations going on at the same time at a level that is distracting.  As you know, Mr Speaker, I am very 
easily distracted. 

The SPEAKER:  I do! 

Dr K.D. Hames:  I was just showing members opposite the numbers of supplementary questions that were asked 
when we were in government, and there seemed to be quite a few. 

Ms A.J.G. MacTiernan:  There were three, not five, and they were truly supplementary questions. 
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The SPEAKER:  The minister is very accurate. 

Mr R.F. JOHNSON:  This is a lovely conversation.  Can we all join in?  As soon as the Treasurer and his scarf 
leave the chamber, we might get on to this serious issue and forget all the talk about the football on the weekend! 

I have said many times that there is only one solution that will act as a deterrent to those people who commit 
these sorts of crimes against police officers, and that is a minimum mandatory sentence.  I believe that is the only 
way to go.  I know the Attorney General is not in favour of mandatory sentencing, and in particular minimum 
mandatory sentences, but it is essential that we have that facility.  How are we going to stop these people being 
let off serious assaults on our police officers? 

Several members interjected.  

Mr R.F. JOHNSON:  I think we should adjourn the house and go home.  Everybody seems to be more 
interested in things other than the legislation before the house.  Somebody should actually move that the house 
adjourn so we can go home and all those people interested in that funny-shaped ball game can start enjoying 
themselves and wending their way over to the eastern states to enjoy that wonderful match that will take place 
over there.  Nobody seems interested in anything else today.  This is the Parliament of Western Australia.  This 
is the place where we have to make very serious decisions on legislation that will form the basis of the laws of 
this land. 

Mr F.M. Logan:  As the member for Albany says, it only occurs when you speak. 

Mr R.F. JOHNSON:  No, it does not.  It is not just occurring today.  There is football fever around the place.  
We have people walking around with scarves on as though it was winter.  It is now spring! 

The SPEAKER:  It wouldn�t happen in Victoria today. 

Mr R.F. JOHNSON:  No, of course not.  It is spring now, yet we have people wearing scarves in this chamber.  
It is incredible.  I am devastated that you are leaving the chamber, Mr Speaker, and leaving the Deputy Speaker 
to take control of this house.   

There are people who are concerned about this legislation.  The Criminal Lawyers� Association of Western 
Australia feels very much slighted that it has not been afforded the opportunity to make submissions and 
contributions to this legislation.  It has communicated that viewpoint to the opposition.  It would like various 
points raised during the various stages of this bill so that they are on the record. 

Mr A.D. McRae:  Are you going to give us the detail of what they are? 

Mr R.F. JOHNSON:  I can do but I will go into more detail when we come to the consideration in detail stage 
because I need to go through the bill clause by clause. 

Mr A.D. McRae:  Tell us. 

Mr R.F. JOHNSON:  The Criminal Lawyers� Association is concerned that the law that has been a wonderful 
champion for justice in Western Australia for the past 100 years is being overturned.  I do not necessarily agree 
with everything the Criminal Lawyers� Association says.  It irks me more than anything when, because of a 
quirk in the legislation, evidence is not allowed to be produced if an error has been made by a judge.  It boggles 
my mind sometimes when I hear that certain evidence has not been allowed in court simply as a result of a 
judge�s discretion.  Had certain evidence been allowed in court, there may well have been different decisions by 
juries.  If we go over history, we find that jurors have made decisions based on what judges directed and advised 
them to do in many ways.  Some of the comments that judges make from time to time are inappropriate.  Some 
of those comments astound me.  We read in the media about all the evidence that has been put before juries to 
enable them to decide whether a person is innocent or guilty.  It astounds me how a jury can come to certain 
decisions as a result of the direction of a judge and admissible or inadmissible evidence.  I have serious concerns 
about our judicial system from time to time.  Other members are fully aware of my views.   

I do not generally have a problem if the Director of Public Prosecutions feels that there is a just and legal reason 
why there should be an appeal against a decision made in court.  That would happen only if a decision goes 
against the DPP.  If somebody is acquitted because evidence has been suppressed and that evidence could have 
made a great difference, the DPP must make a responsible decision as to whether the evidence should be 
allowed.  If the DPP believes it should be allowed and the judge says it should not, as I said before, a person who 
is found guilty in a court of law does have a right to appeal.  If a person is acquitted, the DPP has no chance.  It 
is a bit one-sided from time to time.   

I want to put on record some of the comments made by the Criminal Lawyers� Association on the Criminal Law 
and Evidence Amendment Bill 2006.  It is concerned about amendments to section 317 of the Criminal Code 
Amendment (Racial Vilification) Act.  It is concerned that racial vilification laws may not be operated as they 
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were intended and lack clarity.  It will be interesting to hear what the Attorney General has to say.  I know that 
he will not respond today.  He will be reading the speeches of members on this side of the house in Hansard and 
respond when we come back from the two-week break.  I do not have a problem with that.   

The Criminal Lawyers� Association is putting these comments forward following a recent case in the Kalgoorlie 
Children�s Court where an Aboriginal juvenile girl was charged for calling somebody a white slut.  The girl was 
acquitted.  That was in the decision of Magistrate Auty of the Police v A Child on 14 September 2006.  The 
Criminal Lawyers� Association said that the fact that the police sought to charge this girl may mean that there is 
a need to clarify what is meant by racial aggravation.  It suggests that this aspect of the law be reviewed before 
any amendments to this section of the act are contemplated.   

Mr R.C. Kucera:  Why would they be included in this piece of legislation?  Are they suggesting an amendment 
to that piece of legislation at the same time?  Is it part of an omnibus bill?  

Mr R.F. JOHNSON:  It is all part of the Criminal Law and Evidence Amendment Bill 2006.  There are 
proposed amendments to the Criminal Code Amendment (Racial Vilification) Act. 

Mr R.C. Kucera:  I suggest that there would be an opportunity for an appeal in that case to clarify the law so 
this amendment would work in their favour. 

Mr R.F. JOHNSON:  I think the Criminal Lawyers� Association wants that particular aspect of the law 
reviewed before any amendments to this section are contemplated.   

I do not know exactly what the association�s concern is.  Because it has not been allowed to put submissions to 
the Attorney General, it feels a bit put out.  I have serious concerns about the racial vilification laws.  As has 
been said publicly, if a white person calls an Aboriginal girl a black slut, that person would be done for racial 
vilification.  There are concerns that the law has to work both ways.  I think people get too precious over 
comments that are made in anger on the spur of the moment when they do not really mean these things. 

Mr F.M. Logan:  Come on, you Pom, sit down! 

Mr R.F. JOHNSON:  Exactly.  My good friend from Croydon would understand exactly what I mean. 

[Member�s time extended.] 

Mr R.C. Kucera:  One of the points I am making is that one of the difficulties in the past has been when you get 
an acquittal based on a technical point, you cannot then come back and try the person. 

Mr R.F. JOHNSON:  Exactly, because it is double jeopardy. 

Mr R.C. Kucera:  In that case that you are talking about, I cannot understand why they would argue against this 
legislation based on that.  There would be an opportunity on that acquittal to appeal and clarify the law. 

Mr R.F. JOHNSON:  No, they cannot.  The person aggrieved at the moment cannot.  I suppose maybe that is 
the angle that the Criminal Lawyers� Association is coming from.  I think it thinks there is not enough clarity in 
that part of the racial vilification act. 

Mr R.C. Kucera:  I tend to think that is probably the case.  

Mr R.F. JOHNSON:  This is the Criminal Lawyers� Association of Western Australia.  These are the people 
who make money out of defending criminals. 

Mr R.C. Kucera:  I can understand that. 

Mr R.F. JOHNSON:  Lawyers have a job to do.  They often have to defend some of the worst scum in society, 
and they do so to the best of their ability, because that is their vocation and what they must do, given the oath 
they have to take before they can carry out their duties. 

Mr R.C. Kucera:  I think that is probably more of concern. 

Mr R.F. JOHNSON:  I am sure that the member for Yokine would have come across many of them in his 
previous job. 

Mr R.C. Kucera:  Many times, member for Hillarys.  That is why I am so supportive of this particular 
amendment. 

Mr R.F. JOHNSON:  That is okay.  I am sure the member will speak on it and support it.  I know he will 
support it because it is the Attorney General�s legislation. 
Mr R.C. Kucera:  I support it in its own right. 
Mr R.F. JOHNSON:  That is fair enough.  The Criminal Lawyers� Association is also concerned about 
relationship evidence, mainly for claims of sexual abuse, and I can understand it having a concern.  Often when 
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some people get to adulthood, they get a reflective memory and make claims that they were sexually abused as a 
child by a family member - it could be an uncle or another individual.  Very often these allegations are made 
many years after the alleged incident or incidences have allegedly taken place.  It is very difficult for anybody to 
pinpoint the time, the day and the location that those alleged sexual activities actually took place.  As I interpret 
a letter from the Criminal Lawyers� Association to the Attorney General - a copy of which was sent to us - the 
association believes that too much weight is being put on the fact that there will not be a need to produce as 
much evidence of times and locations and so forth.  The bill before the house today allows for that to be 
established.  If the alleged sexual assault took place on more than one occasion, the victim and the prosecution 
will be able simply to put forward - without having to stipulate times and locations - that a sexual relation took 
place between the perpetrator and the victim, who is very often a child.  I know it is very difficult for somebody 
who may have been sexually assaulted 10 years ago as a child, to remember all the cases.  However, the 
Criminal Lawyers� Association feels that there is too much of an imbalance.  It is also concerned that the 
evidence of the prosecution will not necessarily be put forward to the defendant and the defendant�s legal 
advisers; that is, of the actual alleged sexual assault; what the person actually did.  I do not need to go into detail; 
I am sure members can understand what I am saying.  The Criminal Lawyers� Association believes that it is right 
for the defendant�s lawyers to have access to all the evidence that will be produced in court, the evidence that 
stipulates exactly what type of offence took place; in other words, I presume, what parts of the body were 
violated, and so on.  The Criminal Lawyers� Association believes that under this bill that will not be necessary.  
The Criminal Lawyers� Association has got a point here.  We would like to think that everybody is innocent until 
proved guilty.  Sexual assault cases are very difficult. 
Mr R.C. Kucera:  Again, member for Hillarys, that is not what is proposed here.  The issues of time and place 
are the issues here, not necessarily the nature of the offence.  The offence does not change.  The difficulty in the 
past has always been prosecuting somebody by having to say that it happened in Mirrabooka at a certain time.  
There is precedence for this. 
Mr R.F. JOHNSON:  I am not defending the Criminal Lawyers� Association.  I am just trying to give the house 
some of its concerns.  I would be perfectly happy for sufficient evidence to be put before a court to say that these 
offences took place in Mirrabooka during the month of August at various locations. 

Mr R.C. Kucera:  Or between 1999 and 2006. 
Mr R.F. JOHNSON:  Yes, I would accept that, but I think the purpose of this amendment is to say that if it 
happens more than once it can be put in that form and that will be acceptable.  The Criminal Lawyers� 
Association probably has a different view from that.  It thinks the evidence should be a bit more specific. 
Mr R.C. Kucera:  It has the same views about stealing as a servant; for instance, it has always maintained that 
every single case of theft should be proved. 

Mr R.F. JOHNSON:  I know. 

Mr R.C. Kucera:  Under the amended code now, that does not have to be done. 

Mr R.F. JOHNSON:  It allows for a global amount stolen over a period of time. 

Mr R.C. Kucera:  That is right, and that is essentially what this amendment is proposing.  I think we are of like 
mind. 

Mr R.F. JOHNSON:  Yes.  In relation to the point the member for Yokine just made, and as an employer for 
many years - I am not now but I was for 20-odd years - I can tell members that employers know when one of 
their employees is stealing from them.  They may not be able to pinpoint exactly what day of the week it was, 
but by the time they get to the end of the week they know that the employee has helped himself or herself to 
some cash or goods.  However, the law says that the employer has to say that on the Monday at such a time these 
particular goods were stolen or this amount of cash was stolen.  It is very difficult to prove. 

Mr R.C. Kucera:  For a number of years it has not been necessary to do that.  Three specific cases have to be 
proved and the rest of it becomes a matter of general deficiency.  

Mr R.F. JOHNSON:  Yes, indeed.  I can understand that.  I do not necessarily accept everything the Criminal 
Lawyers� Association says - not by any means.   
Mr B.S. Wyatt:  That is wise. 
Mr R.F. JOHNSON:  Yes.  There are always two sides to an argument.  I have a big concern about why the 
Director of Public Prosecutions takes certain actions or does not take certain actions.  That is the purpose of the 
motion that was adjourned in this house yesterday.  I have some very serious concerns and I want to investigate 
those concerns.  Every member of this house should feel the same.  I am the shadow Minister for Police and I 
support probably 99 per cent of our police officers.  There will always be some coppers who are bent - it is a fact 
of life.  There will always be some politicians who are bent - it is a fact of life.  It happens in every profession 
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and every trade.  My good friend the member for Mindarie used to defend people who were accused of being 
bent coppers.  I am told he did a very good job of it.  He made his money defending bent coppers - or alleged 
bent coppers. 

Point of Order 
Mr J.R. QUIGLEY:  All my clients were innocent to my knowledge, Madam Deputy Speaker! 

The DEPUTY SPEAKER:  There is no point of order. 

Debate Resumed 
Mr R.F. JOHNSON:  That is exactly the point I am making.  That is what all criminal lawyers say when they 
are defending some of the worst murderers and sex offenders in society.  I do not have a problem with that.   
I actually support the double jeopardy side of this bill because it is not fair that defence lawyers can appeal but 
the prosecution cannot.  There are safeguards here in the length of sentences that would apply if the DPP wants 
to appeal.  It is not just for any minor crime; it is for crimes that are at the serious end of the scale, for terrible 
crimes such as murder.  I think it is any crimes that have a sentence of 14 years of more.  Therefore, we are 
talking about the top end of the scale.  That would apply to anybody who bashes a public officer.  Under this 
legislation, the penalty would be 14 years� imprisonment.  If that person was acquitted, the Director of Public 
Prosecutions could appeal on certain legal grounds.  Even then, he would still be hamstrung to a certain extent.  
However, it is a question of balance.  If defendants have a right to appeal if they are found guilty, it should be 
balanced with the right of the prosecution to appeal if it genuinely believes, and can prove as a matter of law, 
that the judge gave the wrong directions to the jury that resulted in the acquittal of somebody when it believed 
there was sufficient evidence to find that person guilty, or if the judge suppressed evidence, or other evidence 
came to light that was not allowed to be introduced in that court proceeding.  It is a question of balance. 
As I said, the opposition is not 100 per cent happy with this bill.  That is why we simply take the view that at this 
stage we will not oppose it.  However, we do not necessarily support it, because there are areas within this bill 
that some of our members, including me, are concerned about.  I know that our lead speaker, the shadow 
Attorney General and member for Nedlands, has some serious concerns with the bill.  I think my colleague the 
member for Carine is probably in the same position.  Hopefully, when we complete the consideration in detail 
stage and reach the third reading, we will have found some common ground so that we will be able to say that 
we support this bill rather than that we simply will not oppose it. 
MS K. HODSON-THOMAS (Carine) [3.21 pm]:  The matters dealt with in this legislation are very complex 
and certainly should not be taken lightly.  Consequently, I make the following contribution in this debate.  The 
Attorney General has stated that the proposed reforms are a continuing commitment to the efficient 
administration of justice in Western Australia.  These reforms change principles of law that have stood the test of 
time.  These changes may well have far-reaching consequences.  Individual rights such as the presumption of 
innocence, the right to a fair trial, finality and double jeopardy laws are all at risk.  Safeguards that exist to 
protect the innocent are being changed, in my view, to the detriment of an individual�s rights. 

As a Liberal Party member who holds dear the rights of an individual, I make the following comments.  I have 
spent some time researching these matters.  I say from the outset that I am not a lawyer.  I do not have the 
experience of many other people in this place who have practised law.  However, I tried to avail myself of all the 
information possible in the limited time I had to try to understand this legislation.  I find myself concerned at the 
proposed reforms and their consequences. 

The Attorney General indicated in his second reading speech that the bill provides for a limited right of appeal 
by the prosecution against acquittals in trials before juries, improves the law in relation to assaults on public 
officers, puts in place reforms in sexual assault cases, and makes a number of consequential amendments to the 
Criminal Code Amendment (Racial Vilification) Act 2004.  I certainly indicate my support for improvements to 
the laws that relate to assaults on public officers, and I am sure everybody else on this side of the house will.  I 
also place on record that I believe there should be an inclusion to cover nurses who work in the private sector, 
particularly nursing staff who work in the area of mental health.  I know that this has not been considered.  The 
Director of Public Prosecutions indicated that in a briefing he provided for members. 

The area of concern that I have relates to the prosecution�s limited right of appeal.  During my deliberations and 
my endeavours to further understand the proposed reforms, I sat and pondered what I believed justice meant to 
me.  I suppose I was reminded particularly by the image of the scales of justice, and I hope others in this place 
will ponder that thought too.  The scales of justice represent the independence of justice, its impartiality and 
fairness, and that it should not be subjected to influence; in other words, it should be administered without fear or 
favour.  As I stated previously, this legislation is reforming principles that have stood the test of time and that 
provide for fairness and equity.  I am not convinced that these reforms do that.  Justice should never be subjected 
to influence. 
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Having made those brief remarks, I will make the following comments, firstly in relation to the limited right of 
appeal.  It is my view that a right of appeal should be limited to murder cases and rape cases only when 
compelling scientific evidence, namely DNA evidence, was not forthcoming at the first trial.  It is also worthy of 
consideration that there should be a time limit on this.  I ask members to try to imagine what happens to an 
individual who is charged with a serious or indictable offence and who finds himself before the court charged 
with a serious offence.  He goes to court to defend his innocence.  The presumption of innocence is a tenet of 
law that we have recognised and respected over centuries.  The accused goes to court and defends his or her 
actions, and in many cases the accused will cash in assets to defend himself in an endeavour to get the best legal 
representation.  He defends the action.  Consequently, he is found either guilty or not guilty beyond reasonable 
doubt.  When he is found not guilty beyond reasonable doubt, to date that has meant that the accused can put 
behind him the experience. 

That brings me to my next point, and that is the issue of finality.  Finality means that the accused can get on with 
his life.  His ordeal is over and he can put the experience behind him.  I am sure that people suffer many scars 
during these occurrences.  Finality is another tenet of our system of justice.  With these reforms, finality will no 
longer be the case.  The dark cloud that previously hung over the head of an accused will remain.  It will remain 
because the prosecution will have a right of appeal.  Therefore, every person charged with a serious or indictable 
offence who goes before the court and is found not guilty beyond reasonable doubt will always live with the 
knowledge that his ordeal is simply not over.  It will remain as a cloud hanging over his head. 

During my research, I looked at a number of papers, one of which was the �Model Criminal Code: Discussion 
Paper: Chapter 2: Issue Estoppel, Double Jeopardy and Prosecution Appeals Against Acquittals�.  I understand 
that this was a consequence of the commonwealth Attorney-General inviting the Standing Committee of 
Attorneys-General to discuss this matter.  The paper states on page 2 -  

A general proposition of the double jeopardy principle, often quoted, is that stated by Black J in Green 
v United States: 

The underlying idea, one that is deeply ingrained in at least the Anglo-American system of 
jurisprudence, is that the State with all its resources and power should not be allowed to make 
repeated attempts to convict an individual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety 
and insecurity, as well as enhancing the possibility that even though innocent he may be found 
guilty. 

It goes on to say -  

That maxim gives expression to a rule of Roman law which has since been recognized as part 
of our common law.  It expresses the need for decisions of the courts, unless set aside or 
quashed, to be accepted as incontrovertibly correct. 

It also goes on to say -  

It is now necessary to detail the separate policies that lie behind these general propositions. . . .  

•  the various interests in securing finality of decisions; 
•  the protection of citizens from harassment by the State; 
•  the promotion of efficient investigation; 
•  the sanctity of a jury verdict; and 
•  the prevention of wrongful conviction. 

It is a fairly detailed summary.  I found it very interesting in researching this issue.  I also took time to read the 
New South Wales Council for Civil Liberties� and the University of New South Wales Council for Civil 
Liberties� submission to the Model Criminal Code Officers� Committee.  I suggest that it is mandatory reading 
for all members.  It was certainly very interesting to me.  It states  - 

The Councils for Civil Liberties are concerned that the proposed changes to the rule against double 
jeopardy will seriously erode the principle of finality.  

That is what I referred to earlier.   
The Councils are concerned that these proposals would introduce a new kind of verdict, the conditional 
acquittal, which would increase the power of the State at the expense of civil liberty.   
The principal of finality is an important aspect of our common law system. 

. . . 
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At the most fundamental level, the proposed changes to the finality of criminal judgments would 
radically alter the very meaning of an acquittal: �those acquitted by a jury of a serious offence would be 
aware that their acquittal was, in effect, only conditional�.  These proposals amount to creating a new 
kind of verdict - the conditional acquittal; . . .  

The submission continues - 

� [W]e are creating the conditional acquittal. �A person who stands trial will not be able to leave the 
court building sighing with relief.  Many of us have had the experience of a client almost collapsing at 
the end of a trial, and we have been able to say to him or her, �It is over.  You can rebuild your life�.  
We will not be able to say that any more. 

I place on record that I do not believe that these reforms should be retrospective.  I think they should instead be 
prospective.  That is highlighted in this submission.  Presumption of innocence is a fundamental principle in our 
concept of justice.  It guarantees the liberty of all citizens to a fair trial.  No-one wants to see guilty people walk 
free, but worse still would be for innocent citizens to be found guilty.  There are many cases of that.  It is up to 
the prosecution to prove someone�s guilt beyond reasonable doubt.  The prosecution has all the resources of the 
state and it should get it right in the first instance. 

The member for Hillarys yesterday moved a motion in relation to the Director of Public Prosecutions.  I would 
like to touch on that, largely because I think the member made some salient points in his argument.  The Director 
of Public Prosecutions is not accountable in the same way that a government agency, the Parliament or 
government ministers are.  I think he raised an important issue, and I hope the Attorney General will provide the 
member for Hillarys with some certainty about the ultimate determination on the examination of that issue, 
because it covered very salient points.  They also, in part, relate to this legislation. 

Other issues emerging from the submission from the NSW and UNSW Councils for Civil Liberties come into 
play.  An acquitted person should be given automatic access to free legal representation if there is an appeal or a 
retrial.  An acquitted person has already paid enormous sums of money in the defence of his or her first trial.  I 
understand that under the Suitors� Fund Act there is provision to obtain some funding.  However, I also 
understand that that reserve is often dry.  This is an issue that has been raised by the Criminal Lawyers� 
Association, and I will touch on that later.  Page 30 of the NSW and UNSW Councils for Civil Liberties� 
submission states -  

The purpose of such compensation is to redress the damage caused by the intrusion of the State into the 
life of an already acquitted person.  Compensation would also serve to dissuade the State from making 
an application for retrial unless there is a very strong case indeed. 

The issue of the power of the press is also raised.  There have been discussions over a long time about the power 
of the press in determining a person�s innocence or guilt.  The submission continues -  

The Councils for Civil Liberties do not believe that it is possible to offer an acquitted person a fair 
retrial.   

One of the main reasons for this is the pervasive influence of the mass media in contemporary society.  
Any application for an appeal of acquittal will almost inevitably be preceded by a media campaign.  

For this reason, the Councils for Civil Liberties do not believe that any publication should be made.  It is often 
too late to correct the damage already done by adverse media publicity against an accused person.  The 
submission also deals with the effect of the passage of time.  It states -  

One of the proposed factors for the �interests of justice� test is the length of time that has elapsed 
between trials.  Ironically, where the time is significant, it may reduce the prejudicial effect of media 
reporting, provided that no new reporting of the proposed retrial occurs.  However, it is well known that 
the passage of time can severely disadvantage defendants because the availability of witnesses and 
alibis can significantly decrease. 

Another interesting matter raised in the submission is the need to avoid a reinvestigation involving the same 
police who investigated the original matter.  I concur with that.  The submission states -  

If reinvestigations are to be authorised, then they should only be carried out by police officers who were 
not involved in any prior investigations of the offence.  This is because a police officer who is certain 
that the acquitted person is guilty and who is not willing or able to accept the acquittal will not be seen 
to approach a reinvestigation with the impartiality required at the investigative stage.  This could lead to 
a perception that the individual police officer or officers are harassing the acquitted person. 

The submission also raises concerns about the need for a higher standard of diligence by the Director of Public 
Prosecutions, and I concur with that also.  I understand that this has been examined in other states.  The federal 
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Attorney-General raised this issue in 2003.  On Thursday, 18 March 2003, he announced that the government 
had failed to reach complete agreement on how to proceed with double jeopardy reform.  I understand that the 
New South Wales Carr government initiated a piece of legislation that has been proceeded with only in the past 
week. 
The member for Hillarys raised the concerns of the Criminal Lawyers� Association.  It is particularly concerned 
that it did not have an opportunity to be involved in any dialogue with the Attorney General prior to writing a 
letter to him on 28 September 2006.  The association has a number of concerns.  The member for Hillarys has 
gone through those concerns, but I will also raise them. 
The first concern is about the Criminal Code Amendment (Racial Vilification) Act.  As the member for Hillarys 
stated, that was as a consequence of a recent case in Kalgoorlie in which a young Aboriginal girl was charged 
with the offence of calling someone a �white slut�.  The girl was acquitted.  I heard the comments made recently 
by the Attorney General in a radio interview, in which he said that he did not believe that the racial vilification 
laws were intended to deal with such a case in the way that it had been dealt with, and that the incident was a 
case of youthful exuberance.  I cannot remember the Attorney General�s exact words - 
Mr J.A. McGinty:  It was distasteful language, but nonetheless street language; gutter talk, rather than racial 
vilification. 
[Member�s time extended.]  
Ms K. HODSON-THOMAS:  The Criminal Lawyers� Association is certainly concerned with the clarity of 
these laws - as I have said, that has been highlighted in the recent case - and it opposes any attempt to amend 
section 317 of the Criminal Code Amendment (Racial Vilification) Act until such time as there is clarity.  It is 
also very concerned about the amendment to section 321A of the Criminal Code, which relates to relationship 
evidence.  The association is vehemently opposed to any changes to the law that would reduce the state�s 
obligation to provide particulars to an accused.  It believes that it is difficult enough now for a person charged 
with a sexual assault to properly defend a charge under this section, as the state is not presently required to 
specify actual dates and times.  It says that it is not uncommon in such cases for accused persons to have to try to 
account for their movements over weeks, months and often years, and I can understand that.  The association 
says that this has a greater unfairness, as the accused has often lost the opportunity to provide an alibi or other 
evidence in the form of documentation or oral testimony.  It also says that in every other criminal proceeding, 
other than an offence under this section, a person is entitled to know precisely what he is alleged to have done.  
There is no sound reason to place an offence under section 321A in a special category of offences whereby the 
possibility of a fair trial would simply be dispensed with. 

The association also raises issues with the amendments to the Criminal Procedure Act 2004, and particularly to 
the defence address.  The association objects to the amendment of this section.  It submits that it is not 
appropriate for courts to prescribe what can and cannot be said by an advocate for either side.  If an advocate 
were to make some false or misleading representation or otherwise act inappropriately, it would be within the 
power of the judge to correct that situation by making an appropriate comment.  The association is certainly very 
concerned about the amendments to the Criminal Appeals Act and it has highlighted its concerns at great length.  
As the member for Hillarys has said, the opposition will raise those concerns during the consideration in detail 
stage.  The association is very much opposed to broadening any scope of prosecution appeals.  It is not aware of 
any case in which a judge has made an error of law.  Perhaps the Attorney General can indicate differently, and I 
am interested in hearing what he has to say. 
Mr J.A. McGinty:  A great number of appeals are upheld in which judges make errors of law in favour of the 
accused, and the accused has a right to appeal.  As you know, appeals are very commonplace.  I do not think 
judges are biased.  I do not think they deliberately make errors on only one side of the equation, so it would be 
inconceivable to think that they had not made errors on the other side of the equation as well.  I will certainly be 
able to point out some specific cases in which, in my view, that has arisen. 
Ms K. HODSON-THOMAS:  I thank the Attorney General.  The Criminal Lawyers� Association also refers to 
the issue of double jeopardy.  It states that the issue has been well ventilated, and it certainly has been.  It also 
says that the assets of the state and its capacity to bring prosecutions are almost limitless.  It is in the interests of 
the community at large that there be an end to litigation, especially when a jury has returned a verdict of not 
guilty.  It also mentions the Attorney General�s reference, which is an area that I am not familiar with.  It was an 
interesting exercise to find out what an Attorney General�s reference is.  I understand that when there has been 
an error, the Attorney General can refer a matter; is that correct? 
Mr J.A. McGinty:  Yes, but it does not have any effect on the conviction or acquittal in the case, as it would be 
the acquittal.  In fact, I have one at the moment, and it is to do with drug importation across the Nullarbor.  I do 
not think it has been determined by the courts yet, but we think the judge made an error.  All we can do is refer it 



Extract from Hansard 
[ASSEMBLY - Thursday, 28 September 2006] 

 p6937b-6956a 
Mr Rob Johnson; Speaker; Deputy Speaker; Ms Katie Hodson-Thomas; Mr Murray Cowper; Ms Sue Walker 

 [9] 

to be dealt with as a question of law for the future, but the guilty person, if that is what he or she ends up being, 
walks free, which I think is a problem. 
Ms K. HODSON-THOMAS:  The Criminal Lawyers� Association also refers to a person�s reputation and all 
the other matters that I have raised previously.  It also refers to the Suitors� Fund Act and believes that the 
accused gets only a fraction of the real costs expended in a modest defence, if he or she should appear before the 
courts again.  The association also refers to the amendments to section 36BE of the Evidence Act.  It states in its 
submission that the proposal should be approached with great caution and that the experience of other 
jurisdictions with this type of provision be examined carefully.  I am not aware of other jurisdictions that have 
this provision, but the Attorney General might be able to explain it.  I think it relates to the opportunity for the 
Director of Public Prosecutions to call in expert witnesses in cases of sexual assault, particularly against minors. 
Mr J.A. McGinty:  Yes, perhaps it would have expert evidence on child development to explain, for instance, 
why a child may not think that having sex with an older person was necessarily wrong and it was all part of his 
or her development. 
Ms K. HODSON-THOMAS:  The association also says that the foregoing views were obviously predicated on 
the basis that fairness would dictate that the defence could call rebuttal evidence to the evidence called by the 
prosecution.  I am sure that the Attorney General will provide some information on that issue. 
As I said at the outset, these are very serious issues.  They change the fundamental principles of law that have 
stood the test of time, and I have some concern with that. 
MR M.J. COWPER (Murray) [3.47 pm]:  I do not propose to speak for terribly long on the Criminal Law and 
Evidence Amendment Bill, but I will highlight a couple of points that have been raised with me.  I have 
previously raised in this place a matter related to section 318 of the Criminal Code, and I have had some debate 
with the Minister for Police and Emergency Services and the member for Yokine on that matter.  Although I 
have not changed my view, I thought it appropriate that, rather than view my position as that of a former police 
officer, I seek from my colleagues their position and views on the proposed amendment to section 318.  I have 
spoken to a number of people.  I have spoken to the commissioner, some former detectives who are friends of 
mine and also to some members in regional Western Australia about their views on the issue.  I believe that this 
amendment is a case of window-dressing.  I do not know why the government believes it is necessary to make 
this amendment.  It may be some sort of veiled attempt to show its strong support for officers on the front-line 
who are assaulted.  Currently, if a person assaults a public officer while he is on duty, that person is charged 
accordingly and can be dealt with summarily.  If I am not mistaken, this legislation will take it out of the realm 
of the lesser court and put it into the jurisdiction of the District Court and create a separate offence for assaulting 
a public officer in the execution of his duty.  I have a number of problems with that from a logistical point of 
view.  I cast my mind back to my experiences in the remote parts of Western Australia.  I am very fortunate to 
have been in the Kimberley when it was like the last frontier.  The roads were not sealed, and we had one radio 
station and no television stations.  For all intents and purposes, we were cut off from the rest of the world and 
somewhat insular.  That created a lot of logistical problems with transport, and even with getting magistrates and 
justices of the peace to the town.  There were five police officers at Halls Creek when I was there, and we 
accounted for about 3 500 charges per annum in a town that had a population of about 3 000.  Clearly, there were 
some significant social problems in that town.  Those problems still exist today.  I have mentioned to the Premier 
and other members that I am very keen for that situation to be resolved, because it is a matter of shame for all 
Western Australians. 

I was dealing with five different groups of Aboriginal people in Halls Creek.  They are the Djaru, the Pintubi, the 
Walpipri and the Kokatja.  I cannot remember the fifth group.  It is a crying shame that alcohol, and now drugs, 
are having a severe impact on that town.  I found it very difficult to deal with those people when they were 
affected by liquor.  However, when they were sober, they were fantastic.  They were genuine.  An honesty came 
through from their simple lifestyle, and there was a genuine good intent in what they said and did.  However, one 
of the things that perplexed them was the complexity of the white man�s law.  Therefore, we found that if we 
could keep it simple, it was of benefit to those people.  If they had assaulted their partner or another person, or if 
they had been caught drink-driving or breaking into a building, they knew straightaway that that action would 
have a consequence.  The problem was that if these people had committed offences such as unlawful wounding, 
murder and aggravated sexual assault, often they would be remanded in custody to Wyndham Regional Prison.  
They would sit in Wyndham Regional Prison for months on end, and after some time the gravity of the offence 
that they had committed would be lost on them to some degree.  Therefore, we used to charge them with assault 
occasioning grievous bodily harm, rather than unlawful wounding, because under the Criminal Code that meant 
they could be dealt with summarily.  The member for Yokine will recall a particular detective sergeant by the 
name of Chris Cook.  He was the detective sergeant in Kununurra, and his domain included Halls Creek.  When 
Chris Cook first came to Halls Creek, he inquired why we were charging offenders with assault occasioning 
grievous bodily harm rather than unlawful wounding.  We said that it was because we could bring them before 
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the court and have them dealt with summarily and be given their penalty, and when they went out the door they 
could understand that the penalty was a consequence of the offence that they had committed, rather than be 
caught up in a system that was foreign to them and might not lead to a consequence until some five or six 
months later.  However, he instructed me that we should not do that; we should charge them with unlawful 
wounding when that was appropriate and could be supported by the evidence.  That had a significant effect on 
the operations of the police station, because there was often a backlog of cases, which meant that resources had 
to be drawn away from the police station so that the police witnesses could go to the regional centre to give their 
testimony before the court.  Another problem was the renowned tendency of the people in Halls Creek to go 
walkabout.  That meant that on occasions we would have to request that the matter be adjourned to a later date 
because we were not able to congregate the necessary people to give evidence in court.  It has been said - it is a 
bit of a cliché, I know - that justice delayed is justice denied.  After a short time I think the detective sergeant 
came to the realisation that rather than charge these people with unlawful wounding, it was more expeditious and 
convenient for us as police officers, and also was of more benefit to these individuals, to charge them with 
assault occasioning grievous bodily harm.   

We are proposing in this legislation that every time a police officer is assaulted, the case be heard in the District 
Court.  That would mean, in the case of Halls Creek, that the offenders would need to go to Wyndham, in the 
case of the Pilbara that the offenders would need to go to Port Hedland or Karratha, and in the case of 
Meekatharra that the offenders would need to go to Geraldton, or the closest regional centre.  That would create 
a logistical problem in having to get all these people from point A to point B, and assembling all the witnesses 
and other people who are required to carry out functions in the court.  We are also proposing to increase the 
penalty from 10 years� imprisonment to 14 years� imprisonment.  On the surface, many people may find that 
appealing.  However, I cannot recall a time when a person was given a penalty of 10 years� imprisonment for 
assaulting a public officer.  During the time I was a police officer in the Kimberley, I was stabbed five times.  All 
but one of those offenders were charged with assault occasioning bodily harm.   

Mr R.C. Kucera:  You were not quick enough! 

Mr M.J. COWPER:  Indeed!  Three of those offences were committed by ladies!  They are the ones we need to 
watch out for, because they will get us every time, as members probably well know!  On another occasion I 
remember an officer calling out to me �Duck!�, so I ducked.  I recall that pain emanated from the right-hand side 
of my face.  What had happened is that a big lump of limestone had come sailing over the top of me.  I had 
ducked appropriately, but it had bounced off the wheel of the Nissan Patrol and came back and hit me on the 
cheekbone.   

The point I am trying to make is that we may be creating a problem for ourselves by sending these people to the 
District Court.  I have spoken to some of my detective friends.  They believe this is the way to go.  However, I 
think their view is based solely on the fact that they come from a metropolitan area, in which there is fairly easy 
access to the courts.  I do not think it will make any distinct difference to the outcome. 

Mr R.C. Kucera:  The problem is that we cannot have one law for one group of people and another law for 
another group of people. 

Mr M.J. COWPER:  I agree.  That is my point.  I believe that we should not look at the metropolitan area and 
the major regional centres in isolation from the outlying areas that need to rely on district resources to provide 
court services.  I believe this legislation is just a piece of window-dressing.  I have raised this issue in 
discussions with police officers and the police commissioner.  They said initially that they agreed with me.  They 
are now saying that, after careful consideration, they will go along with the government on this issue.  However, 
they have qualified that by saying that should there not be an appropriate response from the courts to reflect the 
seriousness with which the people of Western Australia view the offence of assaulting a public officer, they will 
be the first to jump up and down.  My view is not an isolated view.  I recall that many years ago when I was in 
the District Court - I was not directly involved in the case but was guarding some prisoners - I heard the judge 
say words to the effect that assaults on police are a likely consequence of their profession.  Initially, that 
horrified me because there should not be an expectation that police officers will be assaulted.  I believe that, in 
light of the judge�s perception; namely, that people invariably commit those sorts of offences, he was not 
acknowledging the gravity of them.  I honestly believe that watering down penalties will result in diluting the 
seriousness of this offence.  I have expressed my scepticism about whether this bill can ensure that our officers 
will be looked after better than they are now.  There must be a will on the part of the government and the 
judiciary to reflect the expectation of the people of Western Australia.  It is easy to argue about the separation of 
powers and the need to keep the government separate from everything else.  Once upon a time if a person 
assaulted a public officer for the second time, according to an unwritten law, a magistrate or a justice of the 
peace would impose a sentence of three months in jail.  That has gradually been watered down.  Once upon a 
time, the offence of driving without a licence for the second time would result - if my memory serves me 
correctly under section 49(1)(a) - in three months in jail.  I am interested in how many people are receiving a jail 
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sentence for committing a second offence of driving while under suspension.  The same applied to people who 
were driving when their licence was suspended for drink driving.  The key issue is that I probably hold grounded 
scepticism that this proposed provision will not achieve what it seeks to do; that is, address the problem of 1 400 
police officers per annum being assaulted.  We may well be - I will stand corrected - creating an administrative 
problem for WA Police, the judiciary and the courts in processing and dealing with these charges. 
I refer now to the right of appeal.  I am trying not to wear my policeman�s hat; nonetheless, I have been involved 
in many court cases.  I would be interested to hear from someone in the legal profession, whether from the 
defence or prosecution side.  We naturally take the view of the side we represent because, based on the reasons 
the case goes to court, that is the side we are trying to push.  I have heard it said by a particular judge that he 
would rather see 100 offenders go free before one innocent person was convicted.  I understand where he is 
coming from with that comment.  However, it is not easy watching 100 people walk out the door when we know 
they were well and truly involved -  
Mr R.C. Kucera:  Guilty.  
Mr M.J. COWPER:  I agree - guilty.  We all know that those charged are innocent until proved guilty, and the 
presumption of innocence must remain.  
Ms S.E. Walker:  They are innocent in law but may not be in fact.  
Mr M.J. COWPER:  Indeed.  I am sure that view is shared by some members of the judiciary.  I remember 
hearing a magistrate say in response to a fellow who was trying to defend himself, �I must sit here and listen to 
your evidence, but I do not have to believe it.�  That has probably been repeated many times and is perhaps 
something of a catchphrase for the judiciary.   
It is very frustrating when someone walks out the door but who is obviously guilty according to very strong 
circumstantial evidence.  A classic example of that occurred when a colleague and I investigated a drug crop in 
Walpole - a great place.  We found a rather extensive crop of mature marijuana plants filling an area about as 
large as the floor space of this chamber.  The crop was approximately 100 metres from a house.  The people at 
the property were known to us.  We visited the house with a warrant and found a small quantity of cannabis in 
their possession.  My offsider walked to the top balcony of the house to see whether he could see the crop from 
the bedroom of the house where one of the chaps lived.  He could not see that crop on that property but he could 
see another crop of about half a dozen plants along the fence line.  He asked whether the drug crop outside the 
fence belonged to them.  They admitted to that and we conducted a video interview and processed them.  Before 
they were released on bail, my offsider and I got in the car and shot through in the opposite direction from the 
town of Walpole, so they thought we were travelling towards Albany.  In fact, we ducked back through town and 
headed out to the property in Walpole again.  We hid the car and sat in the bush near the second substantial crop, 
expecting the offenders to return to it, so that we could prove a case of cultivation with intent to sell and supply.  
They were released on bail.  We had beaten them back by about 20 minutes and expected them to roll up at the 
drug crop.  We spent the whole day waiting for them to turn up but they did not do so.  When we were searching 
the person�s property under a search warrant we found various compounds of white dolomite and various 
fertilisers.  He had been using a unique form of cultivation of the crop over the fence, which he had admitted to.  
The second, much more substantial crop, showed the characteristics that illustrated that it had been cultivated in 
the same way.  My very clever offsider, who had a horticultural background, sent the crop we had found for 
analysis.  We pulled it out and found on the root system signs of dolomite, the same material that we had found 
at the man�s house and on the first smaller crop, to which he had admitted planting.  The circumstantial evidence 
pointed towards the second crop belonging to the individual.  We spent a fair amount of money because it was 
very expensive to get the required expert witnesses to confirm the presence of the dolomite, promite and the 
various other compounds that constituted that form of fertilisation.  

[Member�s time extended.] 

Mr M.J. COWPER:  However, the prosecution was unsuccessful because we could not place the people at the 
site.  I am convinced to this day -I am sure the member for Yokine could recall a number of similar stories - that 
those people had cultivated that crop.  Unfortunately, that was not shared by the judge.  In cases such as that, if 
some other substantial facts, new evidence or DNA, which is now available to us as an investigative tool, can be 
found, there is no reason we cannot revisit some of those cases.  Of some significance is the fact that DNA 
technology and various other technological ways of gathering evidence and placing people at certain places at 
certain times have greater chances of resulting in successful prosecutions, notwithstanding that we must protect 
the innocent.   

I heard the member for Carine talk about the great weight that lies upon one�s shoulders, particularly when 
people are prosecuted and subsequently found to be innocent.  I am trying not to be too biased, but in my view, 
the vast majority of people who go to court are guilty.  It is natural to hold that view when prosecuting or 
gathering evidence to make a case.  It is by the decision of a jury - our peers - that we are found innocent or 
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guilty based on the weight of evidence.  I believe it is weighted well and truly in favour of the defendant not the 
prosecution, and probably rightly so.  However, by the same token, I do not believe we should make it any easier 
for offenders to be found not guilty.   

If a defendant can appeal a decision based on a matter of fact or if the judge has given the wrong advice to the 
jury, that avenue should equally be available to the prosecution.  I have spoken for longer than I anticipated.  I 
look forward to the consideration in detail stage. 

MS S.E. WALKER (Nedlands) [4.10 pm]:  Before I discuss the bill, I would like to say that I am very 
disappointed that it has been brought on this week, and I have expressed my views to the Attorney General.  This 
legislation has not been before our party room and the reason for that is that I have meticulously over the past 
month or so ensured that my office has rung the Attorney General�s office to inquire whether this legislation was 
coming on.  It was delayed, mainly because the opposition had a meeting with Tom Percy, QC, and Belinda 
Lonsdale, from the Criminal Lawyers� Association, who expressed concern that neither they, the Law Society 
nor the Bar Association had been approached to make any submissions about this legislation.  It is not up to the 
opposition to inform those bodies when legislation is before the house.  They have the capacity to do that 
themselves.  They could link up to the State Law Publisher, who can notify them of what is coming on in 
Parliament, or they can access the parliamentary web site.  When we spoke to Mr Percy and Ms Lonsdale, the 
legislation had been in the Parliament for about six weeks.  The Attorney General graciously allowed Belinda 
Lonsdale to make submissions, so we have extensive submissions from the Criminal Lawyers� Association, of 
which I was once a member and on the committee, in relation to this legislation. 

However, I attended a meeting of shadow Attorneys General with Philip Ruddock, the federal Attorney-General, 
in Sydney on Thursday last week free in the knowledge that this legislation would not come on because the 
Attorney General�s office had told me so.  My office telephoned me late on Friday to say it had been notified 
that the legislation was on.  I was not intending to be back in the house until today.  It was disappointing, 
Attorney General, that it was brought on.  It was then supposed to be debated on Tuesday, and then not, and then 
debated today.  Anyway, we have mustered our resources.  I just wanted to express my disappointment with the 
timing and the lack of organisation on the government side of the house. 

Today, I have also been given more amendments by the Attorney General.  The Criminal Law and Evidence 
Amendment Bill 2006 makes some very substantial and major reforms to the Criminal Code, the Evidence Act, 
the Criminal Appeals Act, and the Criminal Procedure Act.  To bring in more amendments at about 3.30 this 
afternoon is very poor.  In any event, I wanted to put that on record. 

As I said, the Criminal Law and Evidence Amendment Bill 2006 makes major reforms to the Criminal Code and 
other major pieces of legislation and the criminal justice system.  In essence, the bill amends the Criminal Code, 
the Criminal Procedure Act, the Criminal Appeals Act, and the Evidence Act, and makes minor amendments to 
various other pieces of legislation.  I intend to address just a few areas in this bill.  The subject matters are: first, 
a further erosion of the double jeopardy principle by allowing the prosecution an additional avenue of appeal; 
that is, an appeal against acquittal by a jury on an error of law or fact; second, an increase in the penalty for 
assaults against public officers, which group contains police, and an extension of the category of persons who are 
classified as public officers; third, sexual assault reform in relation to amending the description of the offence of 
repeated sexual offences against a child from sexual relationship to persistent sexual conduct; fourth, the 
introduction of legislation to amend the Evidence Act to allow expert evidence in relation to child development 
behaviours and reactions to child abuse; fifth, the definition of what is a defence address is to be further refined; 
and, sixth, the state�s obligation to provide particulars to the accused.  Many of these are very significant for the 
legal profession, as well as the citizens of Western Australia. 

I would like to thank Robert Cock, QC, for his briefing and some material that he gave me.  I would like in the 
time available to focus on two issues.  All these issues are important; as the member for Murray said, the 
important aspect of this legislation for him are the penalties for assaults against police officers, and rightly so.  I 
intend to give a broad overview of this and then discuss it further in consideration in detail.  Two of the main 
areas are the erosion of the double jeopardy rule and the introduction of an expert into child sexual assault trials, 
which some commentators say is being used merely to bolster the credibility of conviction rates by the DPP.  As 
these are most contentious, I will deal with these first.  In relation to the double jeopardy rule, the bill gives the 
DPP in respect of indictable matters tried before a judge and jury a right of appeal against an acquittal if the 
prosecution believes that during the trial the judge made an error of fact or law in relation to the charge.  It is a 
requirement that the statutory penalty for the offence be, or include, imprisonment for 14 years or more, or life.  
This right of appeal also applies to acquittals following the return of a special verdict under the Criminal 
Procedure Act 2004, section 113(1); that is, if a jury finds an accused not guilty of a charge on account of 
unsoundness of mind.  Similarly, it is a requirement that the statutory penalty for the offence be or include 
imprisonment for 14 years or more, or life.   
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In relation to the amendment to section 24(2) of the Criminal Appeals Act, I presume - one is always taught 
never to assume when being trained as a lawyer - that the time frame within which to bring an appeal is 21 days.  
I presume the Supreme Court has to grant leave, and I note that clause 37 allows the Court of Appeal, even if it 
decides in favour of the prosecutor, to dismiss the appeal if it considers that no substantial miscarriage of justice 
has occurred.  I do not see that the prosecution is restricted in the number of appeals.  I will be pursuing that 
matter.  I do not see that the appeal has to be dealt with by the court in a particular time frame.  I do note that the 
accused�s reasonable costs of being legally represented are to be paid by the state.  The current position of rights 
of appeal for an offender and the prosecutor are succinctly set out in division 2 of the recently enacted Criminal 
Appeals Act.  Section 23 deals with the rights of appeal of an offender and states -- 

(1) An offender convicted of an offence on indictment may appeal to the Court of Appeal against 
any or all of the following decisions -  
(a) the conviction;  
(b) the sentence imposed on the offender or any order made as a result of the conviction;  
(c) a refusal to make an order that might be made as a result of the conviction.  

(2) An offender convicted by a court of summary jurisdiction and sentenced by a superior court 
may appeal to the Court of Appeal against any or all of the following decisions -  
(a) the conviction;  
(b) the sentence imposed on the person or any order made as a result of the conviction;  
(c) a refusal to make an order that might be made as a result of the conviction.  

Section 24 relates to the rights of appeal of the prosecutor.  Contrary to some of the commentary that has been 
floating around since this relaxation of the double jeopardy rule, one could have been forgiven for thinking that 
there was a strict adherence to the rule.  However, there are some rights for the prosecutor.  I will read them out 
because I think they are important.   

Section 24(1) of the Criminal Appeals Act states - 

 (1) The prosecutor may appeal to the Court of Appeal against any one or more of the following 
decisions by a judge of a superior court in relation to a charge of an indictable offence - 

  (a) the sentence imposed on a person convicted of the charge or any order made as a 
result of the conviction; 

It is very difficult to do in practice - 

  (b) the sentence imposed on a person convicted by a court of summary jurisdiction of the 
charge and committed for sentence or any order made as a result of the conviction;  

(c) a refusal to make an order that might be made as a result of a conviction.   
Notably, section 24(2) states - 

 The prosecutor may also appeal to the Court of Appeal against any one or more of the following 
decisions by a judge of a superior court in relation to a charge of an indictable offence - 

 (a) a decision refusing to consent to the discontinuance of the prosecution of the charge; 
 (b) a judgment entered under the Criminal Procedure Act 2004 . . . ;  
 (c) a decision ordering a permanent stay of proceedings on the charge; 
 (d) a decision ordering an adjournment of proceedings on the charge; 
 (e) a judgment of acquittal (other than a judgment of acquittal on account of unsoundness of 

mind) - 

  (i) entered after a decision by the judge that the accused has no case to answer on the 
charge; or 

  (ii) entered in a trial by the judge alone; 

The Attorney General wishes to put the following words after subsection 24(2)(d) - 

a judgment of acquittal (other than a judgment of acquittal on account of unsoundness of mind) entered 
after a jury�s verdict of not guilty of a charge the statutory penalty for which is or includes 
imprisonment for 14 years or more or life, but only on the grounds that before or during the trial the 
judge made an error of fact or law in relation to the charge.   
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I will not read the other rights of appeal by a prosecutor.  Section 25 of the Criminal Appeals Act 2004 is headed 
�Rights of appeal if acquittal on account of unsoundness of mind�.  A similar provision to the one I have just 
read will be inserted after section 25(3)(a) to read -  

 the acquittal if it was entered after a jury�s special verdict returned under the Criminal Procedure Act 
2004  

That is, not guilty of the charge on account of unsoundness of mind, provided the statutory penalty is the same as 
I have already read out for the other amendment.  It is clear that the prosecution already has a right of appeal 
with an indictable offence on a judgment of acquittal in some circumstances.   

Inroads into the double jeopardy rule are not new.  However, I have some difficulty with these provisions for a 
range of reasons, which I wish to raise.  Because the opposition was told that this legislation would not be 
debated until the next fortnight, it has not been before the party room.  When I was in New South Wales, I 
attended on the weekend a national indigenous conference on customary law presented by the New South Wales 
Bar Association.  After talking to people, I discovered that the legislation on double jeopardy introduced by 
Premier Iemma on behalf of the New South Wales Labor government is a relaxation of the double jeopardy rule, 
but it does not look anything like the legislation we have before us today.  Where did the idea for this change 
come from?  I am not sure whether a particular case has turned the Attorney General�s mind to this.   

Last Thursday in Sydney I attended a meeting of Australian shadow Attorneys General and I raised the issue of 
double jeopardy.  As Belinda Lonsdale from the Criminal Lawyers� Association stated in a letter - 

This issue has been well-ventilated in a number of forums 
Most notably, this issue has been on the agenda of the Standing Committee of Attorneys-General since 2002.  It 
formed the basis of a report by the Model Criminal Code Officers Committee into chapter 2 of the Model 
Criminal Code.  It recommended that the rule of double jeopardy be reformed.  However, to date, only New 
South Wales has implemented legislation.  The commonwealth supports it but has not implemented it yet.   
The issue of double jeopardy received significant public attention following the High Court�s decision in the 
case of The Queen v Raymond John Carroll in 2002.  It upheld the principle of double jeopardy.  That decision 
focused attention on the unjust consequences of the operation of the double jeopardy rule and prompted a 
widespread call for reforms in this area.  At the 10-11 April 2003 meeting of SCAG this issue was referred to the 
Model Criminal Code Officers Committee, which produced a paper.  At its November 2003 meeting SCAG 
approved the release of that paper for public consultation.  It recommended that the laws on double jeopardy be 
changed.  I raise it because I am comparing it to what we have before us.  Its recommendations are contained in 
the New South Wales Labor government bill introduced by the New South Wales Premier on 19 September.  
The Model Criminal Code Officers Committee recommended that a person acquitted of an offence should not be 
precluded by the rule against double jeopardy from being prosecuted for administration of just an offence or the 
original or related offence in three circumstances - 

(1) prosecution for an administration of justice offence connected to the original trial; 

(2) retrial of the original similar offence where there is fresh and compelling evidence . . .  

(3) retrial of the original or similar offence where the acquittal is tainted 
That discussion paper made it clear that the exceptions to the double jeopardy rule could be applied to attack the 
acquittal of any given person on only one ground; that is, the prosecution must elect between the three 
alternatives that I have just mentioned.  In March and July 2004 SCAG discussed the issue but was unable to 
reach agreement.  On 10 November last year the Prime Minister agreed that the Minister for Justice and Customs 
could publicly pursue this issue further with the states and territories to ensure national uniformity.  It is my 
understanding after being in that meeting that the Minister for Justice and Customs, Senator Chris Ellison, wrote 
to all state Attorneys General asking them to bring on the legislation.  I am at a loss to know why we have what 
we have before us today.   
At the November 2005 SCAG meeting it was agreed that this item would be re-listed on the SCAG agenda once 
the New South Wales bill to reform double jeopardy in New South Wales was introduced.  In the cabinet 
meeting on 30 June this year it was agreed that the matter be elevated to the Council of Australian Governments 
for its consideration.  The Attorney General knows that the Standing Committee of Attorneys-General will 
decide what to do with this matter.  He knows that the New South Wales Parliament has this bill before it.  I have 
a copy of the New South Wales bill, the second reading speech and the explanatory memorandum.  I wonder 
why the bill before us is so different from the New South Wales bill.  The second reading speech of the NSW 
Premier is quite enlightening because it raises issues that I have with this legislation on double jeopardy.  On 6 
September 2006 the New South Wales government gave notice of the Crimes (Appeal and Review) Amendment 
(Double Jeopardy) Bill 2006.  Murder and other offences carrying life imprisonment would be subject to retrial 
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if fresh and compelling evidence came to light, and offences carrying a penalty of 15 years or more could also be 
retried if the original trial was tainted by the commission of an administratively unjust offence.  Some aspects of 
the New South Wales bill - for example, the 15-year penalty law - have been incorporated into this bill.  The 
NSW bills says that retrial may also occur in cases where the original acquittal was directed by the trial judge or 
made by a judge or jury and the question of law has now arisen.  Maybe I have it wrong, but I do not see 
anything like that in the bill we have before us today.  The first question I ask after looking at the Crimes 
(Appeal and Review) Amendment (Double Jeopardy) Bill relates to this double jeopardy issue.  Normally in a 
trial when the judge has charged a jury and the jury goes out for its deliberations, the judge then asks the defence 
counsel and the prosecutor whether there is any issue that they wish to raise about questions of law or fact that he 
may have made a mistake on.  If the prosecutor and the defence counsel are on the ball, they then make 
submissions to the judge, and he considers them.  If he considers that they are right, he calls the jury back.  He 
says that he has spoken to the prosecution and the defence, and he then reinstructs the jury.  If the prosecution 
fails to alert the judge - or if the defence does not alert the judge, but it is mainly the prosecution - to a point of 
law or fact that he may have made a mistake on, I do not see anything in this legislation that says that it must 
have done that to be able to launch an appeal. 

I was interested to read the legislation in New South Wales regarding the matters for consideration by the appeal 
court there.  Clause 104 of that bill states -  

Interests of justice-matters for consideration 
(1) This section applies for the purpose of determining under this Division whether it is in the 

interests of justice for an order to be made for the retrial of an acquitted person. 

(2) It is not in the interests of justice to make an order for the retrial of an acquitted person unless 
the Court of Criminal Appeal is satisfied that a fair retrial is likely in the circumstances. 

(3) The Court is to have regard in particular to: 

(a) the length of time since the acquitted person allegedly committed the offence, and 

(b) whether any police officer or prosecutor has failed to act with reasonable diligence or 
expedition in connection with the application for the retrial of the acquitted person. 

The bill also refers to the number of retrials.  Clause 105 states -  

Application for retrial-procedure 
(1) Not more than one application for the retrial of an acquitted person may be made under this 

Division in relation to an acquittal. 

I tend to lean towards the relaxation of the double jeopardy rule.  The committee that looks at the uniform 
legislation for all the states is the Standing Committee of Attorneys-General.  It is supposed to see how it can 
harmonise the laws in all areas, including commercial, civil and criminal law.  I am having difficulty, because it 
appears that the Attorney General has gone off on a frolic of his own, as they say, with the bill before this house.  
I am wondering what is behind it and what is motivating it, considering that this out of kilter with what is being 
suggested at the commonwealth level, and even by Mr Debus, the New South Wales Attorney General.  I am not 
sure whether our Attorney General is in competition with him or not. 

I will not spend time trawling through and reading out quotes from articles for and against the double jeopardy 
rule.  However, Mr Morris Iemma, the Premier of New South Wales, made a few comments in his second 
reading speech.  The situation in New South Wales is interesting, because, along with the Crimes (Appeal and 
Review) Amendment (Double Jeopardy) Bill, he also introduced another bill; that is, the Crimes (Appeal and 
Review) Amendment (DNA Review Panel) Bill 2006.  They are cognate bills.  I watched a program on Four 
Corners, I think, about the fellow Carroll who is alleged to have killed three children, I believe.  When there is 
fresh evidence or DNA evidence - even though DNA evidence can be planted - and given the fact that we are 
moving along with DNA now, there is a capacity to be able to retry a person who has been acquitted.  The 
question, of course, for people on our side of the house when they are discussing this issue in the party room is 
the weighing of justice.  A man may have killed a child, and the police and the prosecution may have decided to 
go to trial on the evidence they had on the basis that they had a prima facie case.  However, that person may have 
been acquitted, and yet later the DNA evidence may show that that person killed the child.  Most people in the 
community would feel that it would be very unjust for that person to continue to live in the community without 
penalty.  That is the issue for us as parliamentarians, as politicians and as representatives of the community.  
Somebody may have killed one of our children or one of our relatives, and that person may have been acquitted.  
Later, we may become aware that that person had done it, and that person may have gone on to kill more people.  
Should that person escape justice merely because of a man-made rule?  Why is that? 

The Premier of New South Wales said -  
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This bill -  

That is, the New South Wales bill -  

provides one of the most significant reforms to the criminal law enacted in Australia in recent times.  
The ancient rule of double jeopardy provides that a person may not be tried for the same offence twice.  
Its purpose is to ensure that criminal proceedings can be brought to a conclusion, and the result in a trial 
can be regarded as final.  It protects individuals against repeated attempts by the State to prosecute. 

There is no doubt about it; having been a prosecutor, I know, and so would the member for Murray as a former 
police officer, that the full weight and resources of the state are behind a person who is prosecuting.  There are 
unlimited resources.  That is one balance.  He continued -  

The rule encourages police and prosecutors to be diligent and careful in their investigation and to gather 
as much evidence as possible against the accused.  In this sense, it promotes fairness to the accused and 
justice for the victim and the community.  However, the strengths of the double jeopardy rule also bring 
weaknesses and too rigid an adherence to the rule may bring the law into disrepute. 

Now, with the emergence of DNA evidence, that is more clearly brought into focus, I suggest.  He went on to 
say -  

. . . the Government - 

That is, the New South Wales government - 

first announced its intention to reform the ancient rule of double jeopardy in 2003. 

I am not sure whether the Law Society of WA or the Criminal Lawyers� Association of Western Australia - I do 
not even know whether the Western Australian Bar Association cares - is aware of what happens at the Standing 
Committee of Attorneys-General.  I am not sure whether they have discussions with it.  They obviously do not 
because, if they did, they would be aware, had they spoken to the Attorney General, of this legislation.  The 
Attorney General should have made them aware of it.  They would have been aware of the articles, the 
committees that have been formed to consider this issue, the recommendations and what the feeling was.  
Mr Iemma went on to say -  

An additional reform is also proposed in this bill that would increase appeals from acquittals. 

He refers to the Queen v Carroll.  On reading it, it appears to me that New South Wales is not getting any more 
than Western Australia has now.  He continued -  

I now turn to the second bill, the Crimes (Appeal and Review) Amendment (DNA Review Panel) Bill.  
This bill recognises that technology has changed over the past 20 years and that in some cases justice 
requires that older cases be subjected to fresh scrutiny.  The main point of this bill is to establish the 
DNA Review Panel replacing the defunct Innocence Panel . . . This bill is intended to supplement 
existing mechanisms that allow the soundness of a conviction to be investigated and any doubts about 
unsafe convictions to be considered and resolved. 

I merely place those things on the record for the benefit of anyone who may read Hansard.  I do not know 
whether people ever read anything that we say in Parliament, but some people may be interested in what is 
happening in other jurisdictions.   

I will take the time to refer first to an article in The West Australian of 23 June 2006 written by Graham Mason, 
which states - 

Lawyers have criticised new laws which will let prosecutors appeal against acquittals for serious 
offences like rape, murder and burglary saying it will clog up the courts and send legal costs soaring. 

That is ridiculous.  When we had a meeting with Tom Percy and Belinda Lonsdale, I am not quite sure whether 
they had looked at the legislation.  I am not quite sure whether the Law Society had looked at it at that stage 
either.  I am not sure that any of the commentators in that article knew what was happening at the federal Liberal 
government level or with Labor Attorneys General.  The whole move was towards the relaxation of the double 
jeopardy rule as outlined in that special committee that I mentioned earlier.  I would like to commend Belinda 
Lonsdale because, when legislation comes on, it is easy to come up with a one-liner.  We do that with different 
things.  I have heard nothing from the Law Society or the Bar Association but I will commend Belinda Lonsdale.  
They said that they were busy and that they do not have the resources.  She wrote to us and made very 
comprehensive comments.  They are totally opposed to this attack, as they see it, on the double jeopardy rule.  I 
will go into that during consideration in detail. 
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The upshot is that although the commonwealth and New South Wales are proceeding with their legislation, we 
have this bill before us.  As I said, whether we support it or not will be up to the Liberal party room.  In any 
event, the community will think it very strange if parliamentarians do not support legislation that provides the 
ability to retry a person if it were believed that that person had been unjustly acquitted.  However, the legislation 
is far too loose for reasons that I have outlined. 

I refer now to child experts.  There are quite a few areas relating to this.  Child expert evidence is important.  It is 
important to the Criminal Lawyers� Association.  The association believes that the proposal is totally 
unworkable, expensive and unfair.  It suggests that the proposal is approached with great caution.  It believes that 
the real problem with this type of evidence is that juries are often seduced by experts or at least tend to afford 
them weight that transcends that given to the evidence of other witnesses.  One of the difficulties I have with this 
legislation relates to amendments to the Evidence Act in child sexual assault trials.  Clause 41 states that there 
will be a new section 36BE, �Expert evidence of child behaviour�.  It does not state the qualifications of the 
expert - unless it is stated in the Evidence Act.  The proposed section states - 

(1) This section applies to any proceedings for a sexual offence in respect of a complainant who 
was under the age of 18 years at the time of the alleged offence. 

(2) Evidence by an expert on the subject of child behaviour about any or all of the following - 

(a) child development and behaviour generally; 

(b) child development and behaviour in cases where children have been the 
victims of sexual offences, 

that is relevant to the proceedings is admissible in them notwithstanding that the evidence - 

(c) relates to a fact in issue or to an ultimate issue in the proceedings; or 

(d) is a matter of common knowledge; or  

(e) is relevant only to the credibility of the complainant. 

I would like the Attorney General to explain during consideration in detail, because I understand that a judge 
already gives certain directions to a jury about the evidence of a child sexual assault complainant and how to 
deal with it.  I do not know - but I presume - that should this legislation pass, the defence will be able to cross-
examine.  The Attorney General�s basis for this is that the conviction rates are poor for child sexual assault 
complainants.  I say: where are the statistics?  No statistics on this issue are kept in this state; none at all.  I 
understand that the Director of Public Prosecutions has said that he does not have the software available and that 
he cannot produce those statistics.  I know that there is a system from which he could produce those statistics.  
What are we doing here?  Are we introducing experts in order to bolster conviction rates - which are unknown to 
us - in child sexual assault cases?   

For some time now I have been advocating for a judicial commission in Western Australia, which is a concept - I 
gather from my meeting - that is widely misunderstood.  The Judicial Commission of New South Wales has been 
operating for the past 15 years.  It is a stunningly successful commission, which does three things.  It allows the 
public to make complaints against judges.  Judges consider complaints made against other judges.  At the time it 
was originally started it was said that the floodgates would open.  It has had very few complaints but it has acted 
on some, which has resulted in some magistrates and judges resigning.  The other function it performs is that of 
an educative role for judicial officers around Australia.  It puts out fantastic publications.  I am most interested in 
the commission�s research statistics.  When I learnt that this bill was coming on, I asked to be sent from the 
Judicial Commission a booklet on the sentencing of offenders convicted of child sexual assault.  It gives, for the 
years 2000-02, all the statistics for conviction for child sexual assault.  As I said before, we are a backwater in 
this state.  When I was in Sydney I again visited the commission.  The publication discusses recent sentencing 
developments in child sexual assault and analyses the 467 offenders - 465 male and two female - who were 
convicted and sentenced for child sexual assault offences or offences in the District Court of New South Wales 
for the years 2000-02.  It reports generally on the characteristics of offenders and victims; measures the extent to 
which convictions between those years were for �stale crimes�; and analyses convictions and sentence appeals 
for child sexual assault for 2000-03.  More particularly, the statistical analysis of child sexual assault cases 
addresses certain questions.  The booklet lists 10 questions.  All this material is online so that politicians in New 
South Wales, defence counsel, prosecutors and judges can see what is happening in the courts in New South 
Wales.  The commission costs $4.2 million a year to run and has 37 staff.  Queensland is now paying the Judicial 
Commission to compile all its statistics from that state on behalf of the government and the legal profession.  
Why cannot we do that?  We are being asked to pass legislation to bolster conviction rates, which are alleged to 
be poor for child sexual assault offences.  However, we have nothing; there are no statistics.  That is what we are 
being asked to do.  I find that very difficult.   
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One has to ask: who is an expert?  Some of my last comments relate to an article on the admission of expert 
evidence relating to child development and behaviour of the victims of sexual assault, which was produced by 
the Department of Justice in February 2004.  It undertook an analysis of different jurisdictions on whether there 
should be expert witnesses capable of giving evidence.  It recommended that there should be a provision 
modelled on section 79A of the Evidence Act of Tasmania.  It stated that we must discuss who may qualify as an 
expert witness capable of giving such evidence.  The New Zealand provision is restricted to registered child 
psychiatrists and psychologists, and the Tasmanian provision allows anyone who has specialised knowledge of 
child behaviour based on the person�s training, study or experience to qualify as an expert witness.  The second 
issue for discussion was should a pool of appointed experts who may be called independently by the court be 
established, and who should pay for calling those witnesses?  None of this is addressed in the bill.  We do not 
know what expert evidence will be called. 

Mr R.C. Kucera interjected. 

Ms S.E. WALKER:  I raised the issue and that is what they have said.  My point is: who will be the expert?  I 
have not seen the evidence that that is needed, but I can be persuaded, and I hope that the Attorney General will 
persuade me. 

The assumption in New Zealand is that expert evidence provides a context to aid the jury in assessing the child�s 
credibility.  Although the expert cannot directly express an opinion upon the guilt or innocence of the accused or 
on the child�s truthfulness, the New Zealand Court of Appeal has considered that the use of the expert will 
usually be especially important in assisting the jury to evaluate the truth of the complainant�s evidence.  Recent 
Australian law reform reports also strongly support the broadening of circumstances in which expert opinion 
evidence can be admitted in a child sexual assault trial.  Similarly, the Royal Commission into the New South 
Wales Police Service in 1997 recommended that amendments be made to the Evidence Act of New South Wales 
to enable expert opinion evidence to be admitted in child sexual assault trials to assist in clarifying the impact of 
abuse on children and the way in which they behave.  I have prosecuted in these sorts of trials, and sometimes a 
child is withdrawn and sometimes a child is talkative; it depends on the child.  I do not have before me the 
summing up or the direction that the judge must give in this area, but I will look for it during the break. 

There are arguments against the admission of expert opinion, including the difficulties associated with juries 
being presented with conflicting opinions and that the use of adversarial experts in child sexual assault trials 
would not clarify matters for the court and, in fact, may ultimately hinder and confuse decision makers.  Further, 
some, such as the Public Defenders Office in New South Wales, question whether there is a real area of expertise 
that can teach a jury about the behaviours of children who have been sexually assaulted or that has the capacity 
to effectively relate that knowledge to a specific complainant.  It is difficult with children; their credibility is 
always called into question.  Many child sexual assault cases never emerge until the victim is old enough to 
come forward and express it.  It is a difficult area.  I will be interested in what Robert Cock has to say about the 
statistics, as his office cannot collect them. 

I have referred to other issues with the bill.  I do not think the opposition will have much difficulty with 
persistent sexual conduct.  I note that hidden away in the bill is a rather strange proposed section headed 
�Prosecution determined by court without jurisdiction�.  It appears that if a court does not have jurisdiction to 
deal with a charge against a person, or determines the charge as a result of a jurisdictional error, the court�s 
determination has full force and effect, and anything done as a result of the determination is lawful.  There has 
been a recent High Court case on this matter.  I wonder whether this provision is a response to that case.  If the 
Office of the Director of Public Prosecutions makes a mistake in filing an indictment in the wrong jurisdiction 
and gets a conviction, will that conviction stand, even though it was a mistake for that court to have tried and 
convicted that person?  I am very interested to hear what the Attorney General has to say about that. 

Members will recall that, as a result of the activities of Jack van Tongeren, the opposition forced the government 
to bring on the Criminal Code Amendment (Racial Vilification) Bill.  This Parliament enacted legislation that 
made it a circumstance of aggravation if offences of assault and criminal damage such as arson were racially 
motivated; for example, people were firebombing Asian restaurants and daubing synagogues with swastikas.  I 
disagree with the comments of the DPP and the Attorney General about the police charge in the recent assault 
case.  That is exactly the sort of case the legislation was meant to apply to.  However, I have asked the DPP to 
clarify those provisions and in a letter to me he states -  

As part of the implementation of the criminal law amendments to deal with and respond to heightened 
concern regarding racial vilification in 2004, the Parliament enacted the Criminal Code Amendment 
(Racial Vilification) Act 2004.  Sections 7, 8 and 9 of that Act sought to amend sections 313, 317 and 
317A of the Criminal Code, being assault, assault occasioning bodily harm and assaults with intent.  As 
you recall, those amendments were designed to provide the higher penalty regime under each offence, 
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then applicable to assaults on persons over the age of 60 years of age, in circumstances where the 
offence is committed in the context of racial aggravation. 

Sections 313, 317 and 317A were, however amended by the Acts Amendment (Family and Domestic 
Violence) Act 2004 which commenced on 1 December 2004 . . . just prior to the commencement of the 
racial vilification amendments on 8 December 2004 and because of the substitution of the words �if the 
person assaulted is of or over the age of 60 years� with the phrase �if the offence was committed in 
circumstances of aggravation� by the Acts Amendment (Family and Domestic Violence) Act 2004 the 
proposed penalty amendment which was to go into the sections after the words �60 years� could not be 
incorporated.  The Bill will increase the available penalty for assaults motivated by racial aggravation 
intended by the Criminal Code Amendment (Racial Vilification) Act 2004 by amending the definition of 
�circumstances of aggravation�. 

I do not think we have any difficulty with that.  Belinda Lonsdale raised concerns about the defence being 
provided with the particulars of offences.  There are cases on that.  In his letter of 4 August 2006, the DPP says -  

The reference for the High Court case relating to the requirement for particulars in the indictment (as to 
specifying the dates of the particular offences to be answered) for a prosecution under section 321A (or 
equivalent) is S v The Queen . . .  In that case the High Court quashed the conviction and ordered a 
retrial on the basis that there was a �latent ambiguity� because the evidence of the child in that case was 
in general terms and did not specify the dates for the particular acts. 

Ms Lonsdale goes into that issue extensively in her letter.  I reassure Ms Lonsdale that I will raise the issue 
during the consideration in detail stage.  That issue forms the largest part of her letter.  That is an area of concern 
to the Criminal Lawyers� Association. 

The last point I will raise is about the Attorney General�s amendments to the Criminal Code and to section 318.  
The DPP has set out very clearly in his letter to me the practical effect of the proposed amendments for the 
sentencing regime under section 318.  He states - 

. . . whilst the penalty for serious assault simpliciter will be 7 years, that will not mean that in operation 
the maximum penalty that may be imposed on convicted offenders will be lower than the 10 years 
imprisonment penalty currently provided.  Having regard to recent amendments to the sentencing 
regime in Western Australia the re-enactment of those penalty provisions will actually have the effect of 
increasing the sentence that an offender will serve.  The Sentencing Legislation Amendment and Repeal 
Act 2003, abolished the automatic one-third remission on fixed term sentences so that an offender who 
is serving a fixed term will serve the whole of their term, whether in custody or on parole.  The 
transitory measures contained in the Sentencing Legislation Amendment and Repeal Act 2003 protect 
offenders from having to spend more time in custody as a consequence of the amendments and in 
respect of statutory penalties enacted after 31 August 2003, the offenders will not have available to 
them the one-third remission provision and must serve the entire term imposed at sentencing.  This 
means that the re-enacted penalties under section 318 will not be subject to the one-third remission on 
sentence and, in effect, will carry a penalty which is higher in real terms than that which would be 
imposed under the existing section 318: effectively a maximum of 7 years imprisonment instead of the 
existing maximum of 6.6 years imprisonment (two-thirds of the 10 year maximum.� 

I would like to thank very much Ms Caroline Wright from the Attorney General�s office.  It is very pleasant to 
deal with Ms Wright, I must say.  I did not know who the lady was before this time -  

Mr J.A. McGinty:  Don�t praise her too much!  You�ll give her a bad name! 

Ms S.E. WALKER:  I had hoped the Attorney General might give her a pay rise!  She gives the Attorney 
General a good name.  My staff say she is great to deal with and is very helpful.   

The Attorney General has a lot to answer for in this bill.  The Attorney General also has a lot of explaining to do, 
frankly.  I say that particularly because the Attorney General has said that because of the poor conviction rates in 
child sexual assault trials, he is proposing to bring in amendments to the Evidence Act in relation to expert 
witnesses.  However, the Attorney General has not provided any statistics.  There are no statistics in this state on 
that matter.  I do not know how the Attorney General will be able to answer that one, but I am sure he will find a 
way! 

Mr J.A. McGinty:  I will do my best! 

Ms S.E. WALKER:  I must say that when I was at the Art Gallery of New South Wales recently, I saw a 
portrait of the Attorney General!  It was by Dinet, and it was called The Snake Charmer!   

Mr J.A. McGinty:  Come on!  This is late on a Thursday!   
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Ms S.E. WALKER:  I thought when I get back to Perth I must tell the Attorney General about that!   

This bill raises some serious issues.  I am sorry that in the time left to me I cannot deal with those issues now, 
but I look forward to the consideration in detail. 

Debate adjourned, on motion by Mr J.C. Kobelke (Leader of the House).   
 


